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|, ELZANNE MUREEN JONKER, declare under oath:

1. | am an adult female attorney and a director at Minde Schapiro and Smith Inc.,
the applicant’s attorneys of record. | am duly authorised to depose to this affidavit
on behalf of the applicant (the Democratic Alliance, hereafter “the DA”), which

has resolved to bring this application.

2. The facts contained in this affidavit are to the best of my belief both true and
correct. They fall within my personal knowledge or are apparent from
documentation under my control, including the papers filed in this matter and in

related proceedings.

3.  Where | make legal submissions, | do so on the basis of my own knowledge and
legal advice received from counsel, which | believe to be correct; without any

waiver of privilege.

INTRODUCTION

4. This is an application for leave to oppose, as the fifth respondent, the relief
sought in the rule nisi issued on 27 May 2024 by Thulare J, with return date
12 August 2024, in the application brought under the above case number by My

Vote Counts NPC (“MVC” and “the rule nisi").

5. In the first instance, the DA seeks that the relief sought in the rule nisi be
dismissed. The reason it falls to be dismissed is that there is no lacuna in the law
— because section 11 of the Interpretation Act 33 of 1957 operates to keep alive
the donation limit and the disclosure threshold which existed prior to the coming

into force of the Electoral Matters Amendment Act 14 of 2024 (“the Amendme
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Act’), for as long as the President does not set a new donation limit and
disclosure threshold in terms of regulations 7 and 9 of Schedule 2 of the

amended Political Funding Act 6 of 2018 (“the Funding Act").

6. In the alternative, the DA seeks that this Court issue a declaratory order
stipulating that the pre-amendment sfatus quo remains in the manner set out in

the previous paragraph.

7. In the further alternative, the DA seeks that the relief sought in the rule nisi be
postponed to be determined together with another application brought in 2023
by MVC in which similar and overlapping relief is sought, together with related

relief, in which all of the issues are thoroughly ventilated.

8. This affidavit supports the DA’s application for leave to oppose, and serves as

the DA’s answering affidavit in respect of the relief sought in the rule nisi.

PROCEDURAL HISTORY

9. These proceedings began as an urgent application, brought by MVC on 9 May
2024, seeking the relief sought in the rule nisi as an interim interdict; pending the

return date, at which it would be sought on a final basis.

10. The DA was not joined as a respondent, despite its obvious interest in the relief

sought (more on this below).

11. So, on 14 May 2024, the DA launched an application for leave to intervene,
seeking the relief sought in paragraphs 5 and 6 above, mutatis mutandis. MVC
opposed both the DA’s application for leave to intervene, as well as the relief

sought by the DA.
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12. The interim-relief application was heard before Thulare J on 17 May 2024. On
27 May 2024, he handed down judgment, a copy of which is annexed marked

“DA1". Of note:

12.1.  Thulare J dismissed the DA'’s intervention application with costs, on the
basis that the DA (as well as other interested parties) would be heard on

the return date.

12.2. He did not pronounce finally on the substantive issues debated between
MVC, on the one hand; and the DA and the respondents, on the other,

given that all interested parties would be heard on the return date.

12.3. Thulare J thus dismissed with costs the application for interim relief
sought by MVC, but issued the rule nisi calling upon any interested
person to show cause on 12 August 2024 why the relief sought by MVC

should not be granted on a final basis.

12.4. Thulare J ordered the President and the Minister of Home Affairs,
together with the DA, to pay the costs of the rule nisi jointly and severally,
to be taxed on the basis of Scale B. In respect of the DA, this order is
plainly a misdirection, given that Thulare J had dismissed the DA's
application for intervention and so the DA was not a party to the main
application. The DA is seeking leave to appeal in respect of this part of

the order.

13. The DA is now seeking leave to oppose the relief sought in the rule nisi as an

interested party on the return date.
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THE DA’S INTEREST IN THE RELIEF SOUGHT IN THE RULE NIS/

14. The DA s a duly registered political party with its main offices at 2nd Floor, Theba
Hosken House, 16 Mill Street, Gardens, Cape Town. Under its federal
constitution, the DA is a body corporate with perpetual succession, capable of

suing in its own name.

15. The DA plainly has a direct and substantial interest in the main application. As a
registered political party, it is required to comply with the donation limit in
section 8(2) of the Funding Act (‘the donation limit") and the disclosure
threshold in section 9(1)(a) thereof (“the disclosure threshold”). The relief
sought in the main application relates to the donation limit and disclosure

threshold.

THE RELIEF SOUGHT IN THE RULE NIS/ FALLS TO BE DISMISSED

16. The relief sought in the rule nisi rests on the proposition that there is a lacuna in
the law. Specifically, that the amendments to regulations 7 and 9 of Schedule 2

to the Funding Act have the effect that —

16.1. there is currently no donation limit, meaning that political parties are free
to accept donations of any size (including donations above the
R15 million donation limit imposed by the pre-amendment regulation 7);

and

16.2. there is currently no disclosure threshold, meaning that political parties

do not have to disclose any donations (including donations above the
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17.

18.

19.

20.

R100 000 disclosure threshold imposed by the pre-amendment

regulation 9).

As a matter of law, this proposition is incorrect. There is no lacuna. This is
because the pre-amendment regulations 7 and 9 of Schedule 2 of the Funding
Act (and thus the pre-amendment donation limit and disclosure threshold) remain
in effect by operation of section 11 of the Interpretation Act, which provides as

follows:

“11 Repeal and substitution

When a law repeals wholly or partially any former law and substitutes
provisions for the law so repealed, the repealed law shall remain in force

until the substituted provisions come into operation.”

The effect of section 11 in this context is that the pre-amendment donation limit
and disclosure threshold remain in effect until new ones are imposed in
accordance with the procedure stipulated in the post-amendment regulations 7

and 9 (i.e., by Presidential proclamation on the advice of the National Assembly).

This is also the interpretation that saves section 9(1)(a) from unconstitutionality.
The DA accepts that the Constitution requires that parties must disclose some
category of donations. If the amendment had the drastic and bizarre effect MVC
contends for, it would violate that constitutional principle. But it is possible to
interpret the provision, through the lens of s 11, to avoid that outcome, and to

save it from unconstitutionality. This Court must adopt that interpretation.

Given that there is no lacuna, there is no basis for the relief sought in the rule

nisi. Properly interpreted, the donation limit and the disclosure threshold remain
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in place until the National Assembly and the President adopt new ones (which

has not yet happened). The application falls to be dismissed for that reason.

ALTERNATIVE DECLARATORY RELIEF

21.

22.

In the event that this Court is not minded to dismiss the relief sought in the rule
nisi, but agrees with the DA about the effect of s 11 of the Interpretation Act, it
would be appropriate for this Court to issue declaratory relief stipulating that the
pre-amendment donation limit and disclosure threshold remain in effect until
changed under the post-amendment procedure. The only difference between
this and the DA’s primary relief is that the Court would declare the effect of its

interpretation in its order, rather than only in its judgment.
It is submitted that the requirements for declaratory relief are satisfied:

22.1. The declaratory relief would reflect the correct legal position, as set out

in the previous section.

22.2. The DA has an interest in the obligations imposed by section 8(2) and

section 9(1)(a) of the Funding Act.

22.3. Should this Court not dismiss the relief sought in the rule nisi, it would be
an appropriate case for declaratory relief to be granted. It would resolve
a live issue of relevance to the parties and of public importance —
whether, after the Amendment Act, a donation limit of R15 million and a
disclosure threshold of R100 000 continue to apply to political parties

and independent candidates.



FURTHER ALTERNATIVE POSTPONEMENT RELIEF

23.

24.

25.

In the further alternative — should this Court not be minded to dismiss the relief
sought in the rule nisi or issue the declarator sought by the DA — it would be
appropriate for the determination of the relief sought in the rule nisi to be

postponed, to be determined together with what | call MVC'’s “2023 application”.

In paragraph 12 of its founding papers in the main application, MVC makes an
oblique reference to the 2023 application — in MVC’s words, “a related matter,
dealing with a challenge to similar provisions of [the Funding Act] (under WCC

case no 7630/2023)".

The 2023 application was launched in August 2023 (i.e., before the enactment
of the Amendment Act). At launch, MVC sought relief inter alia to the following

effect:

25.1. First, that the disclosure threshold (of R100 000) be done away with,
alternatively set at some unspecified lower level, on the basis that a
disclosure threshold is per se unconstitutional, alternatively that a

R100 000 disclosure threshold is unconstitutionally high.

25.2. Second, that the donation cap be lowered to some again unspecified
lower level; on the basis that a donation cap of R15 million is

unconstitutionally high.

25.3. Third, that various additional granular amendments be made to the
legislation, including that the President not be permitted to set the

disclosure threshold and donation limit, on the basis that he is a “political



26.

27.

28.

29.

actor’ and that it is thus unconstitutional for him to set the disclosure

threshold and donation limit.

The 2023 application has not yet been heard, because (a) the state respondents
have not filed answering papers and (b) more recently, because the enactment
of the Amendment Act prompted MVC to amend its notice of motion (as

explained immediately below).

On 8 May 2024, the Amendment Act came into force. The following day (9 May
2024), MVC launched this application on an urgent basis in an attempt to curé

what MVC (incorrectly) sees as the lacuna created by the Amendment Act.

On 26 June 2024, MVC amended the relief sought in the 2023 application to
cater for the enactment of the Amendment Act. | annex a copy of the amended
notice of motion in the 2023, showing in track the changes from the initial notice

of motion, marked “DA2".

With the amendments, MVC now seeks to cure the alleged lacuna in the 2023
application (in addition to seeking to cure it in this application). MVC seeks inter

alia —
29.1. anorder —

“directing that the disclosure thresholds (R100,000 per annum) and
upper limits (R15 million per annum) which were provided in
regulations 7 and 9 under [the Funding Act] prior to its amendment
by [the Amendment Act] shall be effective as from 8 May 2024
onwards, the date that [the Amendment Act] entered into force”

(para 3.2 of the amended notice of motion); and



30.

31.

32.

33.

29.2. an order requiring that donations of above R15 million received during
“the lacuna” be paid back, and donations of above R100 000 be

disclosed (paras 4 and 5 of the amended notice of motion).

This Court will notice that this relief overlaps significantly with the relief sought in
the rule nisi: in both applications, MVC now seeks an order that would impose
the pre-amendment donation limit and disclosure threshold, and will do so
retrospectively. If the rule nisi was simply withdrawn, and MVC succeeds in its
amended relief, the ultimate outcome would be identical. All donations above
R100 000 would have to be disclosed, and all donations above R15 million would

be prohibited.

Unsurprisingly, both applications now require this Court to decide some of the

same issues, including —

31.1. the extent to which the Constitution requires a disclosure threshold of

specifically R100 000; and

31.2. whether the Constitution requires a donation limit at all, and then a

donation limit of specifically R15 million.

These are open legal questions that are at issue in that application.

Given this, | am advised and submit that it would not be appropriate or convenient
for this Court to decide the relief sought in the rule nisi ahead of and apart from
the relief sought in the 2023 application (if this Court is not minded to dismiss the
relief sought in the rule nisi by application of section 11 of the Interpretation Act).

This is for the following reasons:
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33.1.

33.2.

As explained above, both applications involve similar and overlapping

relief, and require the determination of similar and overlapping issues.

The facts will be far more thoroughly ventilated in the 2023 application:

33.2.1.

33.2.2.

33.2.3.

In the 2023 application, MVC's initial founding affidavit runs to
over 200 pages, including annexures. It supplementary founding

affidavit runs to a further 200 pages.

The DA has filed a thorough answering affidavit, explaining in
detail how political-party funding works in South Africa (including
a detailed exposition of its own finances), explaining the effect
that the relief sought by MVC would have on its finances (and
likely those of other parties), conducting a comparative analysis
of political-funding legislation in other countries, and refuting the
many incorrect factual allegations regarding political funding

made in the founding papers.

The EFF has also filed a thorough answering affidavit, dealing
with the facts relating to political-party funding from its
perspective. ActionSA has filed an answering affidavit explaining
the facts from the perspective of new, insurgent parties. The
government respondents are also expected to file detailed
answering papers inter alia outlining the reasoning behind
impugned provisions in the Funding Act and the Amendment

Act.
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33.2.4. The papers in this application, on the other hand, contain
virtually no evidence. MVC's founding affidavit was plainly
drafted overnight, runs to less than twenty pages (excluding
annexures, which are largely correspondence), contains mostly
legal argument, and is deposed to by a trainee attorney at
Webber Wentzel with no knowledge of the relevant facts. The

DA's answering affidavit also comprises largely legal argument.

33.3. It is not appropriate, with respect, for this Court to decide the extent to
which the Constitution (even if only temporarily) requires a donation limit
of R15 million and a disclosure threshold of R100 000 without a thorough
ventilation of the facts relating to party funding in South Africa. This will

only occur in the determination of the 2023 application.

33.4. ltis not urgent, moreover, for the rule nisi to be decided now. One of the
bases on which MVC sought urgent relief was that the 2024 elections
were imminent. In its words (para 48 of the founding affidavit in the rule

nisi application):

“[T]he urgency of this application is underpinned by the proximity of
the national elections and the absence of regulatory mechanisms
to oversee political donations and disclosures. This creates a
critical window during which unchecked political contributions could
significantly influence electoral dynamics, contrary to the principles

of fair and transparent political financing.”

33.5. The 2024 elections are now passed. The next set of elections (barring
the odd by-election) will take place in 2026. It is thus not necessary for

the rule nisi to be decided in August 2024 — especially given that the
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2023 application is likely to be decided in the fourth term of 2024, which

is not much later.

33.6. Any urgency is, moreover, ameliorated by the fact that in the 2023
application, MVC asks that the pre-amendment donation limit and
disclosure threshold be applied retrospectively from the date that the
Amendment Act came into force. If MVC is to obtain retrospective relief,
there is no need for it to obtain such relief urgently through a separate

application.

33.7. Moreover, MVC has cited the necessary parties in the 2023 application,
and they have been served. In the 2023 application, MVC cited the
Electoral Commission, all parties represented in Parliament prior to the
2024 elections, as well as ActionSA. None of these parties have been
cited in the rule nisi application and none, as far as | know, have been

formally notified of it.

33.8. Finally, should the rule nisi relief be determined before and apart from
the relief sought in the 2023 application, there is a risk of the many issues
that are shared between the two applications being determined in a
contradictory fashion by the two courts hearing the two applications. | am

advised and submit that this is inappropriate and undesirable.

34. To avoid prolixity, the DA does not annex the papers in the 2023 application to
this affidavit. Should it be necessary, the papers in the 2023 application will be

placed before this Court separately.
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35. By way of conclusion: should this Court not be minded to resolve the rule nisi
application through the application of section 11 of the Interpretation Act (which,
| reiterate, would be the correct and simplest way of resolving the application), it

should postpone the rule nisi application to be determined together with the 2023

application.

SERIATIM RESPONSE

36. | turn to respond to the founding affidavit seriatim. | do not repeat myself. Any
allegation in the founding affidavit that is inconsistent with any allegation in this
affidavit must be taken to be denied. | also do not respond to all iegal argument.

Any legal argument not conceded is contested.

Ad para 7 (inclusive)

37. The DA does not contest MVC'’s standing.

Ad para 8

38. |deny that this Court has the duty to issue the relief sought by MVC.

Ad paras 18 to 20

39. | deny that it is the President's “sole discretion” to determine the donation limit
and disclosure threshold post-amendment. The President continues to do so on

the advice of the National Assembly.

40. In any event, whether it is constitutional for the President to determine the

donation limit and disclosure threshold is at issue in the 2023 application. This is
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an additional reason for this application to be postponed to be determined

together with the 2023 application.

Ad para 22

41. | deny each allegation in this paragraph. Without limitation, | deny that there is

any lacuna, for the reasons set out above.

42. The extent to which it would be unconstitutional for there to be no donation limit
at all, and the level at which the Constitution requires the disclosure threshold to
be, are already before this Court in the 2023 application. It is not appropriate for
this Court to consider these issues in these proceedings, for the reasons set out

above.

Ad para 23

43. The National Assembly and the President's understanding of the law is, with

respect, incorrect. There is no lacuna.

Ad para 24

44, | deny each allegation and conclusion of law in this paragraph. There is no

lacuna.

45. The reference to “undue influence by cerfain companies and acfors in South
Africa’s political and governance system” is so vague so as to have no
evidentiary weight. | deny that South Africa's constitutional democracy is in any
peril by virtue of the impugned provisions in the Amendment Act. MVC provides

no evidence whatsoever for its hyperbolic claims.
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46. In any event, the factual issue of the extent to which money influences politics in
South Africa is thoroughly ventilated in the 2023 application. This issue should

not be considered in this application, on these limited papers.

Ad para 27

47. MVC does not incorporate the quoted portion by reference, and so it is not
necessary for me to respond to it. For the avoidance of doubt, | deny each

allegation and legal contention in the quoted portion.

Ad para 39

48. |deny that there is any lacuna, as set out above.

Ad paras 40 to 42

49. For the reasons set out above, | deny that there was or is any prospect of
unchecked secret funding of political parties by virtue of the impugned provisions

of the Amendment Act.

Ad paras 43 to 44

50. There is no basis for the granting of the relief sought. This is because the state
of the law is already what MVC seeks to have implemented through the interim

relief it seeks.

Ad paras 45 to 49

51. |deny that there is any urgency, given that —



51.1. the 2024 elections are over, and the next set of elections will only take

place in 2026; and

51.2. MVC seeks the retrospective imposition of the pre-amendment donation

limit and disclosure threshold in its amended 2023 application.

COSTS

52. Should the DA's primary or alternative relief be granted, MVC should be required

to pay the DA'’s costs.

WHEREFORE | pray for the relief sought in the notice of

L

Signed and sworn before me at Cape Town on Friday, 26
July 2024, the deponent having acknowledged that she
knows and understands the contents of the affidavit, that
she has no objection to taking the prescribed oath and that
she considers it binding on her conscience.

V
ECZANNE MUREEN JONKER

COMMISSIONER@F OATHS

TERRI-ANN MICHELLE RADLOFF
COMMISSIONER OF OATHS
PRACTISING ATTORNEY R.S.A
UNIT 1, 4th FLOOR
TYGERVALLEY HEALTH CARE
43 OLD OAK ROAD, BELLVILLE
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DA1

IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)

Case No: 10607/24
In the'm‘atter‘between‘
MY VOTE COUNT NPC APPLICANT
AND
PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA 1st RESPONDENT
MINISTER OF JUSTICE AND CORRECTIONAL SERVICES ond RESPONDENT
MINISTER OF HOME AFFAIRS : 3¢ RESPONDENT

AGTING SPEAKER OF THE NATIONAL ASSEMBLY 4 RESPONDENT

And
In the application for intervention of

THE DEMOCRATIC ALLIANCE 1 INTERVENING APPLICANT
In re the matter between

MY VOTE COUNTS NPC | APPLICANT



AND

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA | 1t RESPONDENT

MINISTER OF JUSTICE AND CORRECTIONAL SERVICES 2rd RESPONDENT
MINISTER OF HOME AFFAIRS 3¢ RESPONDENT
ACTING SPEAKER OF THE NATIONAL ASSEMBLY 4% RESPONDENT

Date of Hearing: 17 May-2024
Date of Judgment: 27 May 2024 (to be delivered via email to the respective counsel)

THULARE J

[1] This is an opposed application wherein the applicant (MVC) sought a rule nisi calling

upon any Interested person to show cause on a return date to be determined by the court

why an order in the following terms should not be made final:

1.1, pending the earlier of:

(1) the finalization of proceedings to declare sections 28(g) and (h) of the Electoral Matters

Amendment Act, 2024 (Act No.14 of 2024) (the EMAA) and amended regulations 7(1)

and 9 of schedule 2 to the Political Paitiés Funding Act, 2018 (the PPFA) inconsistent

with the Constitution and invalid, and other relief, which must be Instituted within 20 days

of the order, and

(ii) the determination of the upper limit in the amended regulation 7(1) of schedule 2 of

PPFA (the upper limit) and the disclosure threshold in the amended regulation 9 of

schedule 2 of the PPFA (the disclosure threshold):

1.1.4. The upper limit shall be deemed to have been determined at R15 million per
annum;

1.1.2. The disclosure threshold shall be deemed to have been determiried at R100 000
per.annum.



1.2 Pending the return date, the relief sought in 1.1, 1.1.1 and 1.1.2 immediately to
operate as an interim order.

The applicant further prayed that the costs of the application be borne by the first to third
respondents, together with any other party which opposed the relief sought herein, jointly

and severally, to bé taxed on the basis of Scale B and aiso granting the applicant such

[2] The Democratic Alliance (the DA) applied to intervene in the application as the fifth

respondent, praying for the dismissal of the application and the order that MVC pay for-

its costs on scale B. In the alternative in the event that the application was not dismissed
and with retrospective effect from 8 May 2024, the DA sought the colirt to declare that the
upper limit was R15 million per annum and the threshold limit was R100 000-00 for as
long as the President did not set a different disclosure threshold in terms of Regulation 6
and 9 respectively, of schedule 2 to the PPFA, Only the applicant opposed the
intervention application by the DA, The second and fourth respondent did not oppose the
main application. The fourth respondent, however, filed an explanatory affidavit and also
made submissions at the hearing.

APPLICATION FOR INTERVENTION

[3] The starting point in considering the DA's application, is what is before me in this
urgent application. An inductive consideration of the DA’s application for intefvention as
well as its submissions showed that the DA is already dealing with what MVC clearly said
should be left for later determination. MVC: said in this application that any interested
person, referring to parties like the DA, should be ¢alled upon for the return date, to deal

with what MVC is raising, and to show cause why the terms sought by MVC in this

application should not be made final, The matter before me was the founding application,
and not the return date of the rule nisi, Against this background, the question whether the
DA was ‘any interested person’ ‘called upon’ to ‘show cause on the return date’; in the
interests of justice, is best left for the court of the return date, If the application succeeds.
The interests of justice do not permit that a judge sitting alone in an urgent court should
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pronounce on a matter which may be the subject of proper ventilation, maybe even before
a full bench, on a return date, perhaps with even more parties who may be interested in
joining the litigation, exposing the refurn date court to an expanded festival of ideas as
we enrich our jurisprudence in construction of the new South Affica. The DA was well
within its right to exercise its right to join the process at this stage, and did.so well-advised
of the consequences of the exercise of its rights to join. However, the stage at which it
decided to join, as an early bird, did not change the nature of the application it sought to
oppose.

[4] The Supremeé Court of Appeal (SCA) dealt with the exposition of a rule nisi in Member
of the Executive Councll for the Department of Health, Eastern Cape v BM (213/2021)
[2022] ZASCA 140 (24 October 2022). At paras

“The rule nisi procedure

[12] A rule nisi Is an order issued by a court, at the Instance of a party, calling upon another
party or parties to show cause on a stipulated date before that court why relief, as claimed, should
hot be granted, The procedure, which derives from English law, Has been employed by our-courts
for well over a century [3] [Setlogelo v Setlogelo 1914 AD 221; see also Grant-Dalton v Win and
Others 1923 WLD 180 at 185] Its use and development is underpinned by theprinciple that a
court will not grant relief which impacts or constrains the rights and interests of @ party without
affording that party an opportunity to be heard (aud/ alteram partem). It Is also premised on the
acceptance that the interests of justice require the balancing of rights and interests to ensure that
what is worthy of immediate protection is not prejudiced by the time it takes to hear all Interested
parties.

[13]  The rule Hisi is generally used in ex parte applications. Van Zyl[4] [G B Van Zyl, The
Judiclal Practice of South Africa Vol 1 4 ed at 401.] explains that,

“This rule, or order, for after all It Is really an order, is granted only on an ex parte application, This.
application should be by petition setting forth fully all of the-circumstances of the applicant's calise
of complaint, so as to induce the Court to grant his prayer: He must [show] a good prima facie
cauge 16 entitle him to this rule, and a good reason must be assigried, or [shown] for the urgency
of the application, ahd why it should be ex parté Instead of sérving the responident with the notice
of motion.’



ensure that (a) notice Is given to'an affected party; (b) a prima facie case Is made out for the relief
sought; and (c) such relief may be granted unless cause Is shown why it should not be granted.[5]
[Safcor Forwarding (Johannesburg) (Pty (Ltd) v Chairman, National Transport Commission 1982
(3) SA 654 (AD) at 674H-675A; National Director of Publlc Prosecutions v Mohammed 2003 (4)
SA 1 (CC) para 29; Du Randt v Du Ranat 1992 (3) SA 281 (E) at 289E-F; Ex parte St Clair Lynn
1080 (3) SA 163 (W) at 164E-H. It should be noted that Du Randt was overruled by this Court in
MV Snow Delta: Serva Ship Ltd v Discount Tonnage 2000 (4) SA 746 (SCA) para 6. Du Randt

held that an interim Interdict remains operative in the event of an appeal noted against an order-

disc‘:ha‘r,ging the rule on'the return date. This court held that this is Incorrect. The proposition, that
a rule nisi should only be granted where there-is: sufficient justification in the evidence placed
before the court, was not disturbed. See also Ex parte Saiga Properties.(Pty) Ltd 1997 (4) SA 716
(E) at 720G -721A].

[16]  The authoritics demonstrate that the use of the rule.nisi procedure and'its adaptation to
new circumstances: has occurred in a manner consistent with the principles of procedural law. In
each Instance, it has occurred in the context of application proc‘e‘edings; requiring the granting of
a rule nisi-to be supported by evidence which warrants the granting of the rule.”

‘The SCA said set out the nature, scope and cantent of a rule nisi, and this exposition also
indicated why the DA was wrong in the test it sought this court to apply at this stage. The
questioh before the court was not to vd;e"tarmineﬁ whether there was a /acuna in the
legislation. At this stage, all that was required for the court to decide was whether MVC
placed before it sufficiert justification, or as it is sometimes referred to, a prima facie case
to claim a /acuna, and therefore a case for an order in the terms sought. The DA’s own
arguments suggest that it grudgingly accepted that MVC may have a prima facie case. At
DECLARATORY RELIEF", said:

"25.3, As MVC's application illustrates, whether the donation limit and disclosure threshold remain
in effect is 4 live issue, both: in this litigation and in government circles.”

| use the term grudgingly because the DA submitted, in the preceding paragraphs of the
same heading, (that is para 23 to 25.2) that should the court not dismiss MVC's

application, it was urged to grant declaratory. relief which had the same effect as what

[14] Since those abservations were made, the practice relating to rules nisi has been used in
various contexts. The: essential character and purpose of thé procedure, however, remains to



MVC asked for in its application. It went further, and prayed for a declaratory relief
retrospective to 8 May 2024.

[5] Until proper notice was given to all affected parties, it was simply premature to make
a final decision on this matter, and dismiss it, as the DA urged this court to do. The
affected parties, if any others join, as determined by the return date court, may support
or oppose the application, and they have a right to be heard in fulfilment of our sacred
principle of audi alteram partem. The DA also rightly referred the court to Caesarstone
Sdot-Yam Ltd v The World of Marble and Granite: 2013 (6) SA 499 (SCA). At para 2 and
3 of that judgment it was said:

[2] As its name indicates, a plea of Iis alibi pendens is based on the proposition that the dispute
(lis) between the parties is being litigated elsewhere and therefore it is inappropriate for it to be
litigated in the court in which the plea is raised. The policy underpinning it Is that there should be
a limit to the extent to which the same issue Is litigated .bétWééh‘the same parties and that it is
 desirable that there be finality in litigation. The courts are also concerned to avoid a situation
| where different courts pronounce on the same issue with the risk that they may reach differing.
‘conclusions. It is a plea that has been recognised by our courts for over 100 years.

[3] The plea bears an affinity to the plea of res judicata, which is directed at achieving the same
policy goals. Their close relationship is evident from the following passage fromVoet 44.2.7:2
'Exception of lis péndens also requires same persons, thing and cause:-The exception that a suit
is already pending is quite akin to the exception of res judicata, inasmuch as, when & suit is
pendifig before another judge, this exception is granted just so oftenas, and in all those cases in
which after a suit has been ended there is room for the exception of res judicata in terms of what
has already been said, Thus the suit must already have started to be mooted before another judge
between the same persons, about the saime matter and on the same cause, since the place where
a Judicial proceeding has once been taken up is also the place where: it ought to be given its.
ending.'

The decision whether the DA was ‘any interested person’ in the context of the issues in
this matter, its engagement with the issues including whether the applicant had proved
the lacuna and the DA’s prayer for dismissal of the application, are simply ahead of their
times, which time was on the return date. The DA's application for intervention and its
arguments are premature. They belong to the return date, as that court is the appropriate



ourt to maka those determinations. The: DA shauld simply hold fts harses, lts exitable
steed cannot be the reason why other horses should not join the race. Other interested
persons should have an opportunity to join.

NON-JOINDER

[6] Although the DA raised this issue in its founding papers, it did not pursue it in its heads
of arguments. Both the firstand third respondents persisted with their non-joinder, in that
MVC failed to join political parties as well as the Independent Electoral Commission (the
IEC). Neither the first nor the third respondent indicated how the alleged non<joinder
prejudiced them. The respondents do not share responsibilities and resources, in

particular governing jurisdiction, legal relationships and shared responsibility for another's

actions with political parties or the IEC. In fact, their constitutional responsibilities arid

rights ‘are sometimes in terision with, if not outright opposed to; those of some or
sometimes all ‘political parties and sometimes even the IEC. In Judicial Service

Commission and Another v Cape Bar Council and Another 2013 (1) SA 170 (SCA) it was
said at para 12:
“The non-joinder issue:

“12] It hias by now become settled jaw that the joinder of a party'is only required as a matter of

necessity — as opposed to a matter of convenience — if that party has a direct and substantial

interest which may be affected prejudicially by the judgment of the court in the proceedings.

concemed (see eg Bowring NO v Vrededorp Properties CC and Another 2007 (5) SA 391 (SCA)
para 21), The mere fact that a party may have an interest in the outcome of the litigation does not
warrant a non-joinder plea. The right of a party- to validly raise the objection that other parties
should have been joined to the proceedings, has thus been held to be a limited one (see ég
Burger v Rand Water Board and Another 2007 (1) SA 30 (SCA) para 7; and Andries Charl Cllliers,
Chiéryl Loots and Hendrik Christoffel Nel Herbstein & Van Winsen The Civil Practice of the High
Courts of South Africa & ed vol 1 at 239 and the cases there cited).”

| am persuaded that political parties may have a direct and substantial interest in this
litigation. However, having regard to the nature of the application now before me, for a
rule nisi; that is not the only enquiry. In contested elections like the one the country is

T




faced with.on 29 May-2024; with the number of parties contesting the elections, including
independent candidates who will be doing so for the first time, | am not persuaded that
the interests of justice permit that the applicant should be burdened with the responsibility,
at this stage, to join every political party and candidate registered with the IEC to contest
in the elections, or all political parties already represented in Parliament. The parties
themselves and the candidates would have an opportunity to consider whether they elect
to join the litigation or net. | am unable to comprehend how the granting of a rule nisi
would ‘necessarily prejudice the interests of third parties that have not been joined, in
circumstances where the rule prayed for, called upon them to show cause, before the rule:
was made final. What | think may be necessary, Is notice of both the application for the
rule nisi, as well as the order that follow, before the return date, to be publicly displayed
at the courthouse.

PRIMA FACIE CASE

[7] The crisp issue raised by MVC was whether the upper limit and the disclosure
threshold survived the EMAA, MVC's case was that EMAA removed the R15 million
annual limit on doriations a political party may receive from a single donor; and the R100
000 thousand threshold over which individual donations to political parties must be
disclosed. MVC's argument was that there was since 8 May 2024 no upper limit and
disclosure threshold and that political parties could now receive these amounts without
disclosing this to the public. It is against this premise that MVC sought an interim Interdict
that would tevive the upper limit and the disclosure threshold.

[8] On 8 May 2024 the EMAA came into effect by Proclamation Notice 165 of 2024 by
order of the first respénident. In terms of the preamble, the EMAA amended the PPFA to
inter alla “amend the powers of thie President to make regulations on certain matters, and
to amend Schedule 2 in respéct of the formula for the allocation of money in the Funds
on a proportional and equitable basis, in respect of the upper limit of donations and the
disclosure limit for donations.” Previously section 8(2) of the PPFA provided that "a
political party may not accept a donation from a person or entity in excess of the




prescribed amount within a financial year”. The “ptescribed amount” was previously
stipulated in regulation 7 of the Regulations, as follows: ‘

“7. Upper limits of donations

The amotuint contemplated in section 8(2) of the Act is fifteen million rand within a financial
year’,

Section 9(1)(1) of the PPFA provided that a political party must disclose every donation
received “above the prescribed threshold”. Regulation 2 of the Regulations defines
“prescribed threshold" as

“g. Disclosure limit

The threshold referied to in section 9(1)(a) of the Act is R100 000-00 within a financial
year.”

[9] Sections 8(2) and 9(1)(a) of the PPFA have been largely preserved in the EMAA,

which required that both political parties and now independent candidates disclose any

donation received ahove a prescribed threshold and prohibit the acceptance of donations

exceeding the limit. The significant change introduced by EMAA granted the President

the discretion to determine the upper limit and disclosure thresholds amounts after a
National Assembly (NA) resolution. In terms of section 29(g) of the EMAA, Regulation 7
of the PPFA now read;

“7(1) Upper limit of donations

The president may, from time to time after a National Assembly resolution and by notice
i the Gazetts, determine the amount contemplated in sectioh 8(2) of the Act.”

In‘terms of section 29(h) of the EMAA, regulation 9 of the' PPFA now read:

“0, Disclosure limit

The Presidenit may from time to time after a National Assembly resojutioh and by notice
in the Gazette, determine the threshold referred to in section 9(1)(a) of the Act.”

Without the resolution of the NA, the power to determine the respective amounts did not.

vest in the first respondent. This was also made clear by section 27 of the EMAA which
amended section 24 of the PPFA and provided that the enactment of regulations by the
first respondent, which included the setting-of the upper limit and the disclosure threshold,

-1
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could only proceed followmg a resolution by the NA.. As at 15 May 2024, the NA had not
passed such resolution.

[10] Itis what this means that the parties were not agreed. MVC says this meant that Upon
commencement of the EMAA on 8 May 2024 there was ho upper limit to donationis in
regulation 7(1) or disclosure threshold for donations in regulation 9, as the previous: limit
of R15 million and the threshold of R100 000-00 had been deleted. Moreover there was
no NA resolution authorizing the first respondent to determine the upper-limit and the
disclostre threshold. This, -according to- MVC, meant that any amounts might be given
and need not be reported. According to MVC this was an untenable and unconstitutional
situation, invidious to the right to make an informed vote, the right to. vote more generally
and the very purpose of the PPFA. The applicant also referred to an order paper of the
NA dated 9 May 2024 whose relevant parts. read:

*No 18 -2024 SIXTH S ESSION;, SIXTH PARLIAMENT

NATIONAL ASSEMBLY

ORDER PAPER

THURSDAY, 9 MAY 2024

Meeting of House: 10:00

MOTIONS

1. Draft résolution (Chief Whip of the. Majority Party): That the House —

(1). Notes that section 24(1) of the Political Party Funding Act, 2018 (Act No. 6 of
2018) (“Political Party Funding Act") requires that the President, acting on a
resolution of the National Assembly, may by proclamation in the Gazette make
regulations in réspect of amongst others”
(a) the maximum amount of a donation that may be accepted from a person or
entity, within.a financial year as contemplated in section 8(2); and
(b) the threshold amount which all donations received must be disclosed as
contemplated in section 9(1)(a);
(2) further notes that with the Electoral Matters Amendment Bill, 2024 [B42B-2023],
being assented to and specifically with the operation of section 29(g) or (h), a gap
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in the law will exist unless the amounts contemplated in section 8(2) and 8(1)(a)
respectively have been set by resolution of the Assembly to empower the:
President to make regulations as contemplated in section 24 of the Political Part
Funding Act, and

(3) resolves In terms of section 24 of the Political Party Funding Act —

(a) to set the amount contemplated in section 8(2) of the Act at fifteen million rand
within a financlal year, and the threshold amoUnt‘referred? to.in section 9(1) of the
Act at one hundred thousand rand within a financial year, and

(b) that the amounts contemplated iri paragraph (a), inform regulations to be made
by the President under the Political Part Funding Act”

The discussions of the resolutions did not take place on 9 May 2024 and were
postponed to the next week, 16 May 2024. The applicant held the view that the |
need for consultation which informed the NA's postponement, had the risk of a
postponement potentially indefinitely, and launched this application On 10 May
2024,

[14] The developments in the NA on 16 May 2024 are somewhat problematic, if not
‘confusing. Up until that date, it is safe to accept that the NA would have shared the view
with MVC that there was a lacuna and that the NA needed to begin the filling of the gap
in the law by resolving on the amourits to be forwarded to the President to ‘consider
determining for purposes of regulations of the upper limit and the disclosure: threshold. In
other words; thé NA was to write on:a new slate of the new legislation regulating upper
limits -and disclosure threshold from 8 May 2024. However, what the NA did, now
suggested that the NA shared in the view that there were amiounts contemplated in
section ‘8(2) and-9(1)(a) set out in Regulations 7 and 9 of Schedule 2 of the PPFA: A
reading of the Regulatlon 7 and 9 since 8 May 2024 does ot provide one with the
amounts, which would enable the President to determine the amounts on the advice of
or after a resolution of the NA. The resolution of the NA, to make sense; must be a
resolution on an amount for purposes of regulations 7 and 9 of schedule 2 of the PPFA.
The only way that the NA resolution may not be confusing, is if the NA still relied on
regulation 7 and 9 as it read before 8 May 2024 If the NA did not rely oh the regulations.
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before 8 May 2024, and sought to rely on them as they read after that day, then the NA
had ‘not been helpful to the first respondent with its resolution of 16 May 2024. The first
respondent still did not know what the amounts for the upper limit and the: disclosure
threshold which were resolved by the NA for his consideration were.

A
[12] With this problem on his desk, |'do not uhderstand how the first respondent arrives
at a conclusion that réading section 11 ‘and 12 of the PPFA is helpful to resolve the

problem that MVC is complaining about in this application. Especially sections 12 and
12A are long and the sections are not repeated In this judgment to avoid an unnecessary
leng judgment. Suffice it to state that there'is still room for the first respondent and the:
fourth respondent to better articulate their case to the return date court. If the NA still
believed as it did on 9 May that there was a lacuna, then the NA unfairly created miore

problems for the first respondent in respect of his determination of the upper limit and the
disclosure threshold. To illustrate the point, | will just refer to the submission which Civil
society formations submitted to the members of the Select Committee on Security and

Justice, of the NCOP, on 19 March 2024. The organisations included the Ahmed

Kathrada Foundation, Alliance of NPO Networks, Amabhungane Centre for Investigative

Journalism, Ambassadors for Change, Centre for Civic and Democracy Education,
Centre for Good Governance and ‘Sacial Justice, Council for the Advancerment of the
South African Constitution, Defend our Democracy Movement, Direct Democracy South
Africa, media Monitoring Africa, My Vote Counts, Organisation Undoing Tax Abuse,
Progressive Tamil Movement, Rising Stars Youth Development Netowrk, Sekunjalo
Health and Poverty Alleviation, South African Conversations, The Southern African
Institute for responsive and Accountable Governance, Westside Park Community Crisis
Centre and Youth Empoering Initiative Democracy. Bullet 2 and 3 of those submission
read:

“Why EMAB is unconstitutional

The EMAB s plainly unconstitutional for nter alia, the reasons set forth below.

1. The EMAB and specifically the amendments to regulation 7 and 9 if schedule 2 of

the PPFA, provides that the President has the sole discretion to determine (i) the
upper limit of donations made by private parties in terms of section 8(2) of the

1
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PPFA, and (i) the minimum amount required for political parties to. disclose
donations received from private parties, in terms of section 9(1)(a) of the PPFA.
Entrusting the President with the discretion to establish these financial thresholds
places a substantial-amount of palitical influence within the grasp of one individual,
who is a political actor and would typically be the head of a political party who
would be disadvantaged or benefited by the changes. This is unconstitutional
because the President, as the leader of a political party, inherently possesses a
vested interest in the outcomes of such decisions. The: ability to influence the
financial dynamics of political competition, i'n'qludi‘ng the flow of pri"vate donations,

arrangement essentially allows the President to set rules that could
disproportionately benefit their political interests, creating an unequal playing field
for other political entities. The apprehension of personal and institutional bias is
palpable and plainly gives rise to a subversion of the rule of law. It is also irrational
to vest these powers in the President.

2. Moreover, there are not even meaningful guidelines provided for the éxercise of
this critical powet by the President. It is a rule of law requirement, as underscored
by several Constitutional Court judgments, that the law be free of vagueness and
speak with clarity. This is clearly not achieved by the EMAB.”

These submission were made when the EMAA was still a Bill. Thesé submission not only
indicate that the circle for interested persons may be. bigger than just political parties
registered or in Parliament and independent candidates, as it may attract civil soclety
organisations and others, but also highlight the vulnerability to-which the first respondent
is exposed by the NA not resolving on the amounts, but leaving him to determine the
amounts without the NA duly processing the amounts resolved.

[13] Reliance on section 27(5) of EMAA is baslically on the same footing as reliance on
section 11 of the Interpretation Act, 1957 (Act No. 33 of 1957) (the |A). Section 27(5) of
EMAA amends section 24 of the PPFA and reads:
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“(5) Each regulation in schedule 2 is a transitional regulation and shall become inoperative
on the date that a regulation replacing the said regulation made by the President in terms
of subsection (1) becomes effective.”

Section 11 of the |A reads:

“11 Repeal and substitution

When a law repeals wholly oF partially any former law and substitutes provisions for the
law so repealed, the repealed law shail remain in force until the substituted provisions:

come into operation.”

The new Regulation 7 and 9 came into operation on 8 May 2024. In other words, the
substituted provisions came into operation. | am persuaded by the applicant's case that
the old regulations have been repealed and substituted The upper limits and threshold
have been repealed. The legislation, the PPFA, since the amendment throtigh the EMAA,
no longer has the upper limit and the disclosure threshold. It seems to me that by the time
section 27(5) came into operation, the R15 million in regulation 7 and the R100 000-00 in

‘regulation 9 had already left the stable, and the NA had to pass a resolution and the first

respondent had to determine the: amounts in the respective regulations. Section 27(5)

upon which the third fespondent relied may save the day in each regulatlon in schedule
2 from 8 May 2024, but not before then in'my view. The applicant has established a prima

facie case. The first and third respondents, and having regard to the views | expressed in

this judgrment the fourth respondent aswell; had extremely truncated times within which

to consider the matter and fairly engage with it. For instance, the first and third
respondents did not in thair answering papers or in argument deal with their position on
the resolutions of the NA on 16 May 2024 and what their position thereto was. A careful
reading of their answering affidavits left me with the impression that they may have pinned

their hopes on that. the NA would “advice on. or recommend” ‘amounts to the first
respondent through a resolution on the amounts to be determined, to enable the first
respondent to apply his mind to the figures and numbers resolved. The apportunity of a

return date allows the first and third respondents, in the interests of justice, an opportunity
to help fully ventilate the applicant's cause of complaint; including by supplementmg tneir
papers. It may well be that the return date court is convinced otherwise.

1
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REMEDY
[14] In My Vote Counts NPC v Minister of Justice-and Corréctional Services and Another

2018 (5) SA 380 (CC), the Constitutional Court said at para 45 to 52;
“Transparency, accountability and corruption

[46] Secrecy enables corruption and conduces more to @ disposition by polificians that Is
favourable towards those who funded them privately once elected into public. office. This.is likely

to flourish even where | information.on private funding is 'held’ at the discretion of the funded and
unlikely to bé exposed to 'the light of publicity'. For this reason, information on private: furiding

must be compulsorily 'held'. PAIA captures ‘record’ in sufficiently broad terms to enstre that as.

much infarmation as possible in the envisaged categories is 'held'.

[46] Because the right of access to Information cannot be exercised in a vacuum, s: 32(1)(b)
alludes to the need to explain that the purpose for seeking Information 'held' by another person.is
for the exercise or protection of any rights. If it were not an implicit constitutional. requirement: for
information. relating to the proper exercise of certain constitutional rights to be ‘recorded: ‘and
'held", it is conceivable that ‘another person' could easily cave in to the temptation not to hold
‘some sensitive and potentially revealing information, or having 'held' it to destroy It, so that there
would be ‘n'o_thing available to disclose. But, even apart from disclosure being an aid that could
discourage corruption, information does help one to know mare about an entity or péerson,

[47] The loophole or leeway 'not to hold' or not to presérve information, and the consequential
non-disclosure of information relating to private funding or quantifiable support in kind, constitutes
fertile ground for undermining or even subverting the real ‘will of the people’ that is expressible
through voting. If the door Is left opén to potentially or actually compromised political parties or
independent candidates t6 bé voted into and hold public office, then the government birthied by
such flawed political players could hardly be described as truly baséd on the ‘will' of the people.
That government or legislative body would not firid It easy‘to implement the good governance arid
efficiency-enhancing practices prescribed by s 195 of the Constitution.

[48] The foundational values of our constitutional democracy — like openness, responsiveness,
accountability and the realisation of the constitutional vision of building a united nation and

improving the quality of life of all — could thus be at the mercy of unknown and even unscrupulous
funders: For, there is indeed no free lunch. This is not to say that all funders are, without more,
intent on furthering selfish or sectional interests at the expense of national interests. But some big
pol_i_t_ic-al campalgn funders, even in old democracies, have been exposed as b.'e‘i'hg_ inelined 'to use
money for improper purposes’. They reportedly tend to determine or influence, In a meaningful
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way, the policy direction to be pursued by those In' whose political life or fortunes they ‘lnvested’
their resources, And when elected public office bearers are lilegitimately dictated to, that Is likely
to poison the broader political landscape and governance, thus weakeningor thrpttling our shared
values and constitutional vision: Lack of transparency on private funding provides fertile and well:
watered ground for corruption or the deception of voters.

[49] Unsurprisingly, the United Natlons Convention against Corruption, which our Parliament has
duly ratified, enjoins state parties to —

'consider taking appropriate legislative and administrative measures, consistent with the
objectives of this Convention and In accordance with the fundarmental principles of its domestic
law, to enhance: t‘ranspa,réncy in ‘t.h'e-,fund'ijn‘g of carididatures for elected public office-and, where
 applicable, the funding of political parties'. .

[50] In the same vein, the African Unlon Convention ‘on Prevénting and Combating Corruption,
which we have also ratifled, says:

'Each Staté Party shall adopt legislative and other measures to:

(a) Proscribe the use of funds acquired through illegal and corrupt practices to finance political

(b) incorporate the principle of transparency into funding of political parties.’

[51] Transparency in the area of the private funding of political parties and independent
¢andidates helps In the detection or discouragement of improper influence and the fight against
taken appropriate steps to help inject transparency and root out corruption in relation to private
funding. Politicians who use public office in the furtherance of the agendas of benefactors, at the
expense of the best interests of all,-are very likely to be found out where there is transparency.
The recordal, preservation and disclosure of irformation on the private funding of political players
will thus keep voters better équipped to make out the real interests these politicians are likely to
serve.

[62] Access to this information helps voters and contestants to speak against.and expose the
¢orrupt ‘pay-back-time' political practices. The known possibllity of voters and political rivals being
able to make the necessary connection between private funding and the likely or actual stance of
political parties and independent cardidates on policy matters of Importance, does have the
‘predictable effect of discouraging the: pursuit of corrupt or selfish sectarian agendas. And, it also
frees our public representatives to-do what they promise and are obliged td do, unencumbered
by: potentially: corrupt deals that could be enabled by undisclosable private funding. If secrecy
thrives, then our constitutional project wouid be at risk of being betrayed or shipwrecked.”
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At para 58 the court cortinued:

[58] Section 16(1)(b) guarantees ‘everyone' the right to-'freedom to receive or impart Information
or ideas". This is an omnibus provision so-wide that it appears incapable of leaving any w[’l‘ling
passenger behind. Ih a “pbl"i't'l‘c;'afl environment like-elections; information on funding is needed by
party members. or supporters of a political cause to recruit, campaign and generally impart
information or ideas. All of them, including NGOs, the media and academia, heed to ‘receive’
information relevant to voting to in turn be able to ‘impart’ and cause othérs to ‘recéive’ processed
information from ‘them. These ‘are rights open to them to éxercise or protect. The state’s
constititional obligation, to ensure that this information Is not deceptively or selectively recorded,
is' preserved and reasonably accessible to voters, also extends to all, especially information-
disseminating and public-interest-advancing establishments.

At para 72 to 74 it was said;: .

“[72] It is enough to lay down a principlé that requires the state to ensure that the information be.
reécorded, preserved and disclosable in a reasonably accessible manner and that it is. not to be
paid for: Millions of voting South Africans ate unemployed. And even those who are eimiployed.
need every rand they earn to meet their basic necessities. Those who stand to benefit from these
people's vote or participation In the elections ought to be agreeable to a regulatory framework that

facllitates the recordal, presetvation and réasonable access to information that could shed mcre
light on who they really are and whose favours they might have to return. That information is
indeed essential for voting and imparting information.

[73] More importanitly, it remains the primary duty of the state to ensure that it facilitates access
to information that would enhance the enjoyment of fundamental rights. For this reason, the rature
of the information on private funding is such that Parliament might, if so advised, impose on the
state or any of its organs the duty to hold, preserve and disclose that information, so that voters
may have ready or reasonable access, as envisaged by s 32(1)(a) of the Constitution. Be that as
it may, whatever Parliament might decide to do, the state is obligated by a proper reading of s 32
with ss 19 and 7(2) to make this information reasonably accessible to the public,

[74] The consequence of all this Is that political parties and independent candidates are

constitutionally -obliged to record, preserve and disclose information on private. funding. But,
because s 7(2) imposes the obligation on the state to facilitate the enjoyment of rights in the Bill

of Rights, and s 32(2) requires the enactment of national legislation to essentlally provide for the

recordal or 'holding' and disclosure of required or neéeded information, it thus falls on the shoulders.

of the state to honolir its s 7(2) obligations.
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[75] How best to fulfil that obligation should be left to Parllament which bears the legislative
authority of the Republic.”

In concluding the héading, ‘What is to be done' under which para 72 to 74 fell, the couit
said at para 76:

“[76] It does not faill within the remit of this court to prescribe to Parliament whether the recordal,
preservation and disclosure of all information relating to private funding should be regulated in
tarms of PAIA, or PAIA and another legislation: or PAIA and other measures. Again, that is a
decision to be taken by Parliament itself. Our duty is to articulate the unfulfilled obligation in broad
terms, but with sufficient clarity to give Pariflament a fair sense of what Is. required of it. We are
required to provide: broad gLJi‘d"eIihés on what could be considered by parliamentarians In
developing a fitting regulatory framework in this connection. The fundamental principle that must
be underscored here is that information on the private fundirig of political parties and independent
candidates must be 'held' or 'recorded, preserved-and be reasonably accessible.”

The applicant’s case was that the. PPFA was a statute through which Parliamerit aimed
to comply with the constitutional requirements as set out in this Constitutional Court
judgment, with specific reference to impose an obligation on political parties to disclose
‘donations above R100 000-00 and the limit on an amount that a political party may receive
from an individual or entity within a financial year, which placed a cap at R15 million. That
was the law until Tuesday 8 May 2024, After 8 May 2024 a political party was entitled to
réceive as much money as a person or entity was willing to give without any requirement
to disclose that. donation. This, according to the applicant, was what the judgment said
should be avoided. The EMAA did not have a transitional mechanism. The upper limit
and the disclosure threshold now waited for the NA to pass a resolution of the amount,
which would trigger ‘the: powers of the first respondent to determine and publish the
regulations on amounts. The resolution was how stuck in. the bureaucratic machinery of
the NA, and the first respondent had no power to fill the gap on his-own,

EMAA and amended regulations 7(1) and (9) of Schedule 2 of the PPFA inconsistent with.
the Constitution and invalid. It seems that those proceedings are yet to be instituted. The
reliance by the applicant on section 172 of the Constitution, in my view, is simply
misplaced. The section reads:
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“172. Powers of courts in constitutional matters
(1) When deciding a constitutional matter within its power, a court-

(a) must declare that any law or conduct that is. inconsistent with the Constitution is invalid to
the extent of its Inconsistency; and

(b) may make any order that s just and equitable, including=

(1) anorder limiting the retrospective effect of the declaration of invalidity; and

{ii) ‘an-order suspending the declaration of invalidity for any period and on any conditions, to
(2)(a) The Supreme Court of Appeal, the High Court of South Africa or'a court of simifar status:
may make an order coricerning the constitutional validity of an Act of Parliament, a provincial Act
or any conduct of the President, but an order of constitutional Invalidity has no force unless: it is
confirmed by the Constitutional Court.
[Para, (a) substituted by s. 7 of the Censtitution Seventeenth Amendment Act of 2012 (wef 23
August 2013).]
(b) A court which makes an order of constitutional invalidity may grant a temporary interdict or

other temporary relief to a party, or may adjoum the: proceedings, pending a decision of the

Constitutional Court on the validity of that Act or. conduct.

(c) Natlonal legislation must provide for the referral of an order of constitutional invalidity to the.

Constitutional Coutt,
(d) Any person or-organ of state with a sufficient interest may appeal, or apply, directly to the

Constitutional Court to confirm orvary-an order of constitutional invalidity by a court in terms of

this subsection.”

This court is not making an order of constitutional invalidity and it follows that this court
cannot rely on section 172(2)(b) to grant the temporary interdict which the applicant
prayed for, pending the retum date. Furthermore, an ample and flexible remedial
Jurisdiction, for purposes of section 172(2)(b) to forge an order that placed substance over
form can follow once the court makes findings on the dispute, not before. It is only
following its findings that a court is best placed to determine whether the matter called for
structural interdicts or just supervisory orders, in its quest to require’ parties to take steps
directed at substantive resolution of the dispute.

[16] Prima facie, the determination of the upper limit in the amended regulation 7(1) and
the disclosure threshold in the amended regulation 9 are pending. The responsibllity to
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resolve the upper limit and disclosure threshold was with Parliament, and the
determination thereof with the President. If the return date court found that the
‘determination was indeed pending, it would be best positioned to decide on what was to

PAIA and the other provisions of the PPFA as amended by EMAA, some of which the first
respondent referred to in this application, to exhaust in the interim. Thfey are not totally
without recourse. The stage of the process in this matter did not justify this court to usurp
the legislative functions of the Legislature and the political judgment of the first
respondent. Whilst seized with a rule nisi; it would be wrong to clothe myself with powers:
of review. For these reasons | make the following order:

(&) The application to intervene, by the Democratic Alliance, is dismissed with costs.
‘on the basis of scale B.

(b) The:prayer of rian-joiner by the opposing respondents is dismissed with costs on
the basis of scale B.

(¢) The application is heard on-an urgent basis and the applicant’s non-compliance
with the rules relating form, service and time period and hearing is condoned.

(d) The issue of a rule nisi is authorized calling upon any interested person to-show
cause on 12 August 2024 (the return date), why an order in the following terms
should not be granted, ‘

1.1. pending the earlier of;

(i) the finalization of proceedings to declare sections 29(g) and (h) of the Electoral
Matters Amendment Act, 2024 (Act No.14 of 2024) (the EMAA) and amended
regulations 7(1) and 9 of schedule 2 to the Political Parties Funding Act, 2018 (the
PPFA) inconsistent with the: Constitution and invalid, and other relief, which miust
be instituted within 20 days of the order, and

(ii) the determination of the upper limit in the amended regulation 7(1) of schedule
2 0f PPFA (the upper limit) and the disclosure threshold in the amended regulation:
9 of schedule 2 of the PPFA (the disclosure threshold):
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1.1.1. The upper limit shall be deemed to have been determined at R15 million
per annum;

1,1.2. Thedisclosure threshold shall be deemed to have been determined at R100
000 per annum..

(e) The prayer for the terms of the order set out above, to immediately operate as
an interim order, is dismissed with costs on the basis of Scale B.

(f)- Thefirst and third respondent, together with the Democratic Alliance, are to pay
the costs of the rule nisi jointly and severally, to be taxed on the basis of Scale B.
(g) The applicant:should assist the Registrar to énsure that a copy of this order is
publicly displayed on a prominent notice board where members of the public have
access, in the courthouse building.

JUDGE OF THE HIGH COURT




IN THE HIGH COURT OF SOUTH AFRICA
WESTERN CAPE DIVISION, CAPE TOWN

In the matter between.

MY VOTE COUNTS NPC

and

PRESIDENT OF THE REPUBLIC OF SOUTH
AFRICA

MINISTER OF JUSTICE AND
CORRECTIONAL SERVICES

MINISTER OF HOME AFFAIRS

INDEPENDENT ELECTORAL COMMISSION

AFRICAN NATIONAL CONGRESS

DEMOCRATIC ALLIANCE

ECONOMIC FREEDOM FIGHTERS

INKATHA FREEDOM PARTY

NATIONAL FREEDOM PARTY

UNITED DEMOCRATIC MOVEMENT

FREEDOM FRONT PLUS

CONGRESS OF THE PEOPLE

AFRICAN CHRISTIAN DEMOCRATIC PARTY

CASE NO: 7630/23

Applicant

First Respondent

Second Respondent
Third Respondent
Fourth Respondent
Fifth Respondent
Sixth Respondent
Seventh Respondent
Eighth Respondent
Ninth Respondent
Tenth Respondent
Eleventh Respondent
Twelfth Respondent

Thirteenth Respondent

DA2




AFRICAN INDEPENDENT CONGRESS

PAN AFRICANIST CONGRESS

AFRICAN TRANSFORMATION MOVEMENT

GOOD PARTY

AL JAMA-AH

ACTION SA

Fourteenth Respondent
FifteenthRespondent
Sixteenth Respondent
Seventeenth Respondent
Eighteenth Respondent

Nineteenth Respondent

NOTICE OF MOTION

TAKE NOTICE THAT the applicant intends to make application to the above

Honourable Court on a date to be determined by the Registrar for an order in the

following terms:

1. declaring sections 8(2), 9(1)(a), 9(2), 12(2)(d)(ii), 12(3)(c), 22 and 24(1) of,

and regulations 7 and 9 in Schedule 2 (‘regulations 7 and 9") to, the
Political Party Funding Act, 2018 ("the PPFA")_as amended by the Electoral

Constitution and invalid.

3. To the extent necessary.

3.1 declaring that the failure by the President to determine the upper limit

nd the disclosure thresh i ediatel

upon the e m f th




EMAA or within a reasonable ti hereafter in terms of regulations 7

invalid d that the failure National Assembly forthwith after the

irrational, unlawful, and unconstitutional and invalid.

3.2 directing that the disclosure thresholds (R100,000 per annum) an

upper limits (R15 million per annum) which were provided in

requlations 7 and 9 under the FA prior to its dment by the

EMAA shall be effective as from 8 May 2024 onwards, the date that

4. directing that all donations accepted or received by political parties and

independent candidates -or made any person or entity to any political

party or independent candidate, from the date of the enactment of the EMAA

of section 8(2) of the PPFA, read together with regulation 7 to schedule 2 of
the PPFA ("the R 15 million I';gi;f'), alternatively such parts of suc

donations as breach the R 15 million limit, shall be paid back by such
political parties and independent candidates to the relevant donors whence
the donation emanated. All terms in this paragraph are as defined in the

2.5. directing that all donations accepted or received by political parties and
independent candidates (as both terms are defined in the PPFA): from any

100.000 per annum disclosure threshold in terms of section 9(1 of the




PPFA. read together with requlation 9 to Schedule 2 of the PPFA) must,

ublic_as though the disclosure threshold was licable at all relevan

paragraph are as defined in the PPFA.

3.6._to the extent necessary, declaring the PPFA_(as amended by the EMAA,
alternatively in the form prior to such amendment) and the Promotion of

Access to Information Act, 2000, to be inconsistent with the Constitution and

invalid to the extent set forth in the founding affidavit_and supplementary

respectively, alternatively the Court's judgment;

4.7, _suspending the abeve-declarations of invalidity_as set forth in paragraph 1
above, save to the extent set forth in 7.1 34+ and 7.2-3:2 below, for 12
months ("the suspension period") and directing Parliament to remedy the
defects in the PPFA (including Schedule 2 thereto), in accordance with the

Court's judgment, within the suspension period:

4471 the declaration of invalidity of section 9(1)(a) of, and regulation 9 of
Schedule 2 to, the PPFA shall be effective as from the date of the

Court's order with full retrospective effect;

4272 during the suspension period, section 9(2) of the PPFA shall read as
follows: "A person or entity that makes a donation must disclose that

donation to the Commission in the prescribed form and manner."
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8. In the event that Parliament does not remedy the constitutional defects in

accordance with the Court's order and/or judgment, within the suspension

period_in paragraph 7, paragraphs 7.1£4-3-+ and 7.2#-2-3-2 shall continue

to apply.

8:9. directing the first to third respondents, jointly and severally with any other
respondent who may oppose the relief sought in this application, to pay the

applicant's costs, including the costs of two counsel;

6-10. ordering further and/or alternative relief.

TAKE NOTICE FURTHER that the foundingaccempanying affidavit_and

application.

TAKE NOTICE FURTHER that the applicant has appointed Webber Wentzel as
its attorneys of record, and c/o Webber Wentzel, 15" Floor, Convention Tower,
Heerengracht, Foreshore, Cape Town, as the address at which the applicant

will accept notice and service of all documents in these proceedings.

TAKE NOTICE FURTHER that, if you intend opposing this application, you are

required:

(@) within 15 days after receipt of this notice of motion, to deliver notice to the
applicant that you intend to oppose and in such notice to appoint an address
within 15 kilometres of the office of the Registrar at which you will accept

notice and service of all documents in these proceedings; and



(b) within 15 days of giving notice of your intention to oppose the application,

to deliver your answering affidavit(s), if any.

TAKE NOTICE FURTHER that if no such intention to oppose is given, application
will be made to the above Honourable Court for an order in terms of the notice of

motion on at 10h00 or so soon thereafter

as counsel may be heard.

Dated at Johannesbhurg on 15 May 2023.

WEBBER WENTZEL

90 Rivonia Road

Sandton

Johannesburg

2196

Tel: = 011 530 5867

Fax: 0115306867

Email: vlad.movshovich@webberwentzel.com;

daniel.rafferty@webberwentzel.com

ahmed.rajan@webberwentzel.com
gaasim.ganey@webberwentzel.com

Ref:  V Movshovich / D Rafferty / A Rajan /
Q Ganey
3005347

c/o Webber Wentzel

15" Floor Convention Tower

Heerengracht

Foreshore

Cape Town

8001

PO Box 3667, Cape Town, 8000

Tel: 021 431 7000

Fax: 021431 8000

To:
THE REGISTRAR
Cape Town



And to:

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA
First Respondent

Tuynhuys Building, Parliament Street, Cape Town
Private Bag X1000, Cape Town, 8000

Email: president@po.gov.za / presidentrsa@po.gov.za
Tel: 021 464 2184

Fax: 021 461 2838

BY SHERIFF
And to:
MINISTER OF JUSTICE AND CORRECTIONAL SERVICES
Second Respondent
Room 510, 5th Floor, 120 Plein Street, Cape Town
Private Bag X256, Cape Town, 8000
Email; Ministry@justice.gov.za / LKgasi@justice.qov.za
Tel: 021467 1700
Fax: 021 467 1730
BY SHERIFF
And to:
MINISTER OF HOME AFFAIRS
Third Respondent
Hallmark Building, 230 Johannes Ramokhoase
Pretoria
Email: carmen.h@dha.gov.za
Tel: 012 406 2500
Fax: 021 461 4191
BY SHERIFF

And to:
STATE ATTORNEY, PRETORIA
Authorised to accept service on behalf of the first to the third respondents
4 Floor
22 Long Street, Cape Town City Centre
Cape Town
P.O Box 9001, Cape Town, 8000
Tel: 012 441 9200
BY SHERIFF



And to:

INDEPENDENT ELECTORAL COMMISSION
Fourth Respondent

Election House, Riverside Office Park, 1303
Heuwal Avenue, Centurion, Pretoria

P.O Box 112, Centurion, 0046

Email; info@elections.org.za
Tel: 012 622 5700

BY SHERIFF

And to:
AFRICAN NATIONAL CONGRESS
Fifth Respondent
Parliament Street, Cape Town
Email: evaneck@parliament.gov.za
Tel: 021 403 3860
BY SHERIFF

And to:
DEMOCRATIC ALLIANCE
Sixth Respondent
2nd Floor, Themba Hosken House,
Gardens, Cape Town
Email: leader@da.org.za / info@da.org.za
Tel: 021 403 2910
BY SHERIFF

And to:

ECONOMIC FREEDOM FIGHTERS

Seventh Respondent

Parliament Street, Cape Town

Email: admin@effighters.org.za / ramakatsa@effighters.org.za
Tel: 011 403 2313

Fax: 011 403 2264

BY SHERIFF

And to:

INKATHA FREEDOM PARTY
Eighth Respondent

No. 2 Durban Club Place



Durban
Email: ifpinfo@ifp.org.za / ehorn@ifp.co.za
Tel: 021 403 3053 1 2277
Fax: 021 461 9317
BY SHERIFF

And to:
NATIONAL FREEDOM PARTY
Ninth Respondent
Parliament Street, Cape Town
Email: info@nfp.org.za
Tel: 031907 0667
Fax: 031 465 8516
BY SHERIFF

And to:

UNITED DEMOCRATIC MOVEMENT

Tenth Respondent

Parliament Street, Cape Town

Email: info@udm.org.za / nationaloffice@udm.org.za
Tel: 021 403 8639

Fax: 087 941 9052

BY SHERIFF

And to:
FREEDOM FRONT PLUS
Eleventh Respondent
Parliament Street, Cape Town
Email: dalien@vf.co.za / info@vf.co.za
Tel: 021403 3983 /3802
Fax: 012 665 2420
BY SHERIFF

And to:
CONGRESS OF THE PEOPLE
Twelfth Respondent
Parliament Street, Cape Town
Email: miekota@parliament.gov.za
Tel: 021 403 3292
BY SHERIFF
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And to:
AFRICAN CHRISTIAN DEMOCRATIC PARTY
Thirteenth Respondent
Parliament Street, Cape Town
Email: abouwer@parliament.qov.za / office@acdp.org.za
Tel: 021 403 3521
Fax: 021 403 3778
BY SHERIFF

And to:
AFRICAN INDEPENDENT CONGRESS
Fourteenth Respondent
Parliament Street, Cape Town
Email: mandlagalo@aic.org.za
Tel: 083 671 9301
Fax: 039 737 4045
BY SHERIFF

And to:
PAN AFRICANIST CONGRESS
Fifteenth Respondent
Parliament Street, Cape Town
Email: admin@pac.org.za
Tel: 021 403 3524
Fax: 086 527 0380
BY SHERIFF

And to:

AFRICAN TRANSFORMATION MOVEMENT
Sixteenth Respondent

Parliament Street, Cape Town

Email: contact@pa.org.za/"phakathime@kznleg.gov.za
Tel: 021 465 8885

Fax: 021 465 8887

BY SHERIFF

GOOD PARTY
Seventeenth Respondent
Parliament Street, Cape Town
Email: info@forgood.org.za
Tel: 021 403 3117
BY SHERIFF



AL JAMA-AH

Eighteenth Respondent
Parliament Street, Cape Town
Email info@aljama.co.za

Tel: 021 224-0553
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BY SHERIFF
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