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1. Introduction
1.1 My Vote Counts (MVC) appreciates the opportunity to engage with and make
written comment on the Promotion of Access to Information (“PAIA”) Amendment
Draft Bill (“the Amendment Bill”).
1.2 Following MVC’s successful litigation that challenged the constitutionality of PAIA,
the subsequent judgment from the Western Cape High Court and the confirmatory
judgment from the Constitutional Court in 2018, we have been eager for Parliament
to introduce this Bill and remedy the deficiencies of PAIA in relation to information
about the private funding of political parties and independent candidates.
1.3 Given that the private funding of political parties and independent candidates is in
the national spotlight, the introduction of this Amendment Bill is a timely and
important development that will strengthen the nation’s transparency and
accountability framework.
1.4 This document serves as our formal written submission in response to the call for
comment.
1.5 Our comments are intended to be constructive and an attempt to assist the Portfolio
Committee on Justice and Correctional Services in fulfilling its duty of amending PAIA
so that it can fully facilitate the recordal and disclosure of the private funding of
political parties and independent candidates as envisioned by the court orders
referred to above.
1.6 Keeping in line with the approach adopted in the Amendment Bill, the use of the
words, ‘political party’, should be understood to including independent candidates,
unless otherwise stipulated.

2. Background – My Vote Counts
2.1 MVC is a registered non-profit company, established in 2012. The organisation’s
mission is to enhance the accountability, transparency and inclusiveness of the
political and electoral systems in the Republic of South Africa generally, including but
not limited to:
a. Campaigning to reform the political party funding system through the
introduction of legislation and other regulatory measures;
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b. Campaigning to reform the electoral system;
c. Creating platforms which aim to unite citizens and organisations in finding
democratic solutions to the challenges of our time, with a focus on civic, legal
and political education.
2.2 MVC seeks to achieve its objectives and advance its work through research,
advocacy, popular education and litigation.
2.3 We have been advocating for legislation to regulate party funding since the
establishment of our organisation in 2012.

3. Specific comments:

With respect to:
52B. (1) The accounting officer of a political party must –
a) Create and keep records of –
i)
The identity of and the amounts of money paid by all persons or entities
who donate more than R100 000 per financial year, as defined in section 1
of the Political Party Funding Act, 2018, to the party concerned:
3.1 The need to record and maintain all donations
a. The accounting officer should be required to record and maintain records of all donations
made to a political party. This is because the threshold of R100,000 is cumulative. If a
person or entity donates R10,000 on 10 occasions within a financial year, this will require
disclosure.
b. Therefore, it should be mandatory that the accounting officer records all donations,
irrespective of the value. Recognising that not all of these records will eventually be
disclosed, they must be recorded and preserved in the scenario that additional amounts
result in the cumulative donations reaching R100,000 in a financial year.
c. Given that the recordal and preservation of all private donations to a political party is a
requirement of the Political Party Funding Act (“PPFA”), it follows that accounting officers
(who will surely be the same people whether they are engaging with the PPFA or PAIA)
need to act similarly to comply with this new provision in PAIA. While the PPFA does not
address independent candidates and that is the exclusive domain of an amended PAIA,
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the same logic applies that all donations made to independent candidates need to be
recorded and preserved.

3.2 The need to record, preserve and make available the date a donation is made
a. It would be instructive for anyone that engages with this information for the date of the
donation to be another accessible data point. This would not require much additional
recording and is an important element in better understanding the context in which a
donation was made.

With respect to:
52B. (1) The accounting officer of a political party must –
(b) subject to subsection (2), on a quarterly basis make the records available on the social
media platforms of the political party concerned.
3.3 Format of records
a. In MVC’s court cases, both judgments went to great length to explain that private
political funding information must be accessible, but also understandable, for if it does
not deepen understanding and enhance the right to vote and make political choices from
a more informed position, the purpose of having this information is diminished.
b. Therefore, it is crucial that the manner in which this information is made available is of
the greatest utility to those engaging with it and provides the most transparent level of
insight into the funding affairs of political parties.
c. For this to be the case, records would need to be presented in full with all information
pertaining to them made available, but they would also need to be searchable, for
example, by name, amount and date. This will provide the ability to sift through
potentially voluminous amounts of data by pinpointing what one is looking for.
d. It would be valuable to be able to search for amounts donated over, below, or between
certain amounts, allowing one to identify major or minor donors. Further, to identify
donations made between certain time periods. It would also be instructive if the records
are searchable to the extent that they can show both the individual donations of a
person or entity, but also historically the cumulative value of their donations in a given
time period.
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e. If political parties are given too much freedom to make records available in a format that
they choose, it may undermine the ability of people to substantively engage with the
information.

3.4 Timing of Release of Records
a. We recognise that PAIA applies to a record whenever that record comes into existence.
However, it is unclear from the Amendment Bill at what point in time a record of a
private donation would need to be made available on a party’s social media platforms.
b. It is clear that political parties need to make information available on a quarterly basis,
but there needs to be direction as to when records from a given financial quarter must
be made available after that quarter has lapsed. It would seem prudent to ensure that
the records of donations made in a given quarter are made available as soon as possible
after that quarter has ended so that information is current.

3.5 Access to Records
a. It is recognised that social media platforms are the most appropriate given their ability to
reach the greatest number of people. However, this does still exclude many people
across the country from exercising their rights to access this information.
b. MVC suggests that a provision is made for each political party to makes this information
available in hard copy at a reasonable number of government offices where people who
do not have internet access can engage with this information.
c. Further, it will be of immense benefit if this information is available for download on the
respective social media platforms, giving the option of accessing it offline. It is not always
feasible to be connected to the internet.

With respect to:
(3) The records referred to in subsection (1) must be kept for a period of at least five years
after the records concerned have been created.
3.6 Five-year period
a. In the case that a political party is no longer active in politics there needs to clarity as to
whether the onus remains for the records of its private funding to be preserved for at
least five years.
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b. It is unclear how long records need to be available on a political party’s social media
platform. There needs to be greater clarity as to whether the intention is for information
to be replaced on a quarterly basis, so that only the most recent data is readily available
on social media platforms or whether each quarter a new set of records will be added
building up to a minimum data set of 5 years or records.
c. MVC proposes that records are viewed as being part of an annual financial year (all 4
quarters). This means that records of the same financial year will potentially contain
some that are essentially 6 years old, and some that are essentially 5 years old when the
time comes that the onus falls away for them to be preserved. Only when the most
recent record of a given financial year becomes 5 years old, will it be appropriate to no
longer have to maintain all the records of that financial year. The reason is that more
recent records essentially rely on older records for them to be viewed cumulatively.

4. General Comments:

4.1 Recourse if there is non-compliance with new provisions of PAIA
a. We cannot ignore the obvious link and overlap between this Amendment Bill and the
PPFA. The information contemplated in the Amendment Bill that accounting officers
need to record, preserve and make available is in many respects, the same type of
information that certain sections of the PPFA is concerned with. We recognise that the
PPFA makes no mention of independent candidates and this Amendment Bill is uniquely
positioned to cover that aspect.
b. The PPFA has numerous provisions that speak to non-compliance. While PAIA also has
built-in mechanisms to deal with such scenarios, this is generally within the framework of
a requestor making a request that is then processed.
c. Under PAIA, with respect to both public and private bodies, if the holder of the
information fails to comply with a request, the requester has avenues of recourse. The
Amendment Bill provides for a wholly new situation where requests will not need to be
made, but rather there will be mandatory disclosure.
d. As a result, there does not seem to be an avenue for recourse through PAIA if there is
non-compliance with making these records available. Surely there needs to be some
recourse through PAIA in the case of records not being available, not being available
when they are supposed to be, being incomplete or being false. Because this is a unique
process, it requires its own mechanisms when there is a failure to comply with the
provisions of the Amendment Bill.
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e. It may be worth considering the need to make an addition to the General Provisions of
PAIA, S90 “Offences”, to insert a fourth paragraph that speaks directly to the role of
accounting officers and what sanctions they may be subject to should they act as
described in subsections 1, 2 and 3 of S90.

4.2 Monitoring of Compliance
a. There seem to be no provisions for monitoring compliance of political parties and
independent candidates with the obligations contained in the Amendment Bill.
b. With respect to political parties, the PPFA provides extensive powers to the Independent
Electoral Commission (“The Commission”) to determine whether there is compliance
with that Act and that all records are being recorded and those that are cumulatively
over R100,000 are disclosed.
c. In Chapter 4 of the PPFA, political parties must account for income by, in part, appointing
an independent auditor to ensure their books are in order. The PPFA in Chapter 5 also
gives the Commission wide enforcement powers to ensure compliance and to take
actions including suspending or recovering payments to political parties or imposing fines
when political parties fail to comply.
d. While the PPFA deals with compliance by political parties (and there may be ways that
aspects of this compliance regime could filter into an amended PAIA), there are no
provisions made for independent candidates in any legislation. Regardless, there needs
to be clarity as to how compliance with an amended PAIA will be monitored and
enforced for both political parties and independent candidates.

[ENDS]
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